that there was fl roughly11 13^000 CFMfs of air available to
ventilate the gob, and while he could not state that all of
this air was going through the gob, it was available for that
purpose.  He confirmed that the ventilation pattern for the
area was the same on January 2 and 9, and that the gob was
being positively ventilated*  He also confirmed that the accu-
mulated methane in question was flushed out after two checks
were installed at the back end of the gob and then taken down
after the methane was reduced to 1.2 percent*  Inspector
Brunatti agreed that as long as the majority of air is coursed
to the gob, the ventilation is ideal.

I cannot conclude that MSHA has established that
Greenwich failed to maintain positive pressure on the gobf
thereby resulting in the build-up of methane.  Aside from
Inspectorfs Brunattifs opinion that this was the case* I can
find no credible facts to support his speculative opinion.
In factr Mr. Brunatti admitted that he issued no citation for
these alleged conditions, was unaware of any methane build-up
at the back end of the gob from January 10-17, found less
than 2 percent methane on January 10, while on the D-9 sec-
tion, all of his air readings were within MSHA1s requirements,
and he found positive air flow coming through the regulator.
In additionf he conducted no inspection of the D-9 section
subsequent to his visit there on January 10, when he made some
notes on a portion of the mine map, and he admitted, that he
had no knowledge of the ventilation conditions on January 16.

With regard to Greenwichfs arguments concerning the modi-
fication of the contested citation to an unwarrantable failure
order, I agree with the rationale of the cases cited in
support of the proposition that a section 104(d)(2) order may
only issue upon an inspection of the mine.  However, on the
facts of this case, even if I were to find a violation of sec-
tion 75.316r I would vacate the inspector's unwarrantable
findings and modify the order to a section 104(a) citation,
and I would do so on the basis of a total lack of credible
evidence or facts to support any unwarrantable failure on
Greenwich1s part.  As noted earlier, Inspector Brunatti can-
didly admitted that he did not consider Greenwich1 s actions
to be willful, or the result of indifference or a serious
lack of reasonable care.

ORDER

In view of the foregoing findings and conclusions,
Greenwich's contest IS GRANTED, and the contested section
104(d)(2) Order No. 2255733-01, Janury 17, 1986, citing an

1565e locations noted.  Mr. Endler concluded
